
Telegraph Company, 18 CPUC 2d 133, 1985 Cal. PUC LEXIS 1118, '228. The Commis~ion

there cited, among other factors, the "present uncertainty as to what action the FCC will take on

this issue." Id On that basis, the Commission concluded that was "inappropriate to require

TOO-sensitive access charges" at that time. ld.

Commission deferrals pending a federal agency action have not been limited to

telecommunications matters. For example, in Order Instituting an Investigation by RulemaJcing

Into proposedrefinements for new regulatoryframework for gas utilities, 22 CPUC 2d 491, 1986

Cal. PUC tEXIS 754, +49-50 (1986), the Commission declined to make a determination

regardina the disposition of any excess capacity which two natural gas companies might have

possessed on interstate pipelines because FERC had not yet acted in a manner that affected the

issue. As the Commission stated, "we believe that the prudent course is to defer any

Commission directive on the sharini of interstate capacity until the utilities' gas resource

planning goals are made clear in the forthcoming gas procw-ement hearings and some further

direction from the FERC is available regarding its ban on the brokerina ofcapacity and the

application ofrhat ban to distributors." Id. at ·50.

Commission actions deferring a roling pending relevant developments in federal

agencies are an analog to the judicial doctrine of primary jurisdiction..In California, a court may

stay or dismiss an action pending an administrative detcnnination ofthc: matter at issue so long

as the legislature has not established a "scheme under which a court is prohibited from exercising

discmion under the doctrine ofprimary jurisdiction ... ." Farmers Insurance &change v.
,

Super/or Coun, 2 Cal. 4th 377, 394 (1992). Absent such a legislative prohibition on the exercise

ofthe primary jurisdiction doctrine, refusal to defer action pending an agency intexpretation of its

own rules can be an abuse of discretion. Id. at 381.

In Farmers, the plaintiffalleged that the defendant violated industry-specific

statutory and tegulations violation, id. at 398, and that those violations, in tum, constituted

unlawful and unfair business practices under California's Business and Professions Code
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§ 17200. Nonetheless, the Supreme Court concluded that a deferral to the administrative agency

was called for because it was "best suited initially to determine whether [its] regulations ... have

been faithfully adhered to, ..." Id. at 399. The Farmers court notes two policies advanced by

the primary jmisdiction doctrine, it enhances court decisionmaking and efficiency ... and it

helps assure unifonn application ofregulatory laws,l' Id. at 391.

In this case, as in Farmers, Pacific alleges that defendants' conduct violates

§ 17200 of the Business and Professions Codes, as well as various sections of the Public Utilities

Code and the Commission's local competition rules. However, each ofthesc claims is derivative

ofthe federal claim. Pacific can establish no violations ofany state law or rules independen.t of

Section 271(e) of the Act and the FCC Order interpreting it. Pacific did not, and indeed cannot,

cite any California authority for the proposition that joint marketing is unlawful. There is

nothing inherently anticompetitive or unfair about joint marketing. The department store is free

to advertise both pants and shirts, the local grocer is free to advertise meat and potatoes. If the

marketing materials annexed to the complaint are unlawful (Which they are not) it can only be

because they violate the special provisions of the Act regulating joint .marketing during the

transition to more competitive local telecommunications markets.

Because there is no independent basis ofjurisdiction under .!tate law, Pacific

Bell's complaint should be addressed by the FCC, not by this Commission. The same

considerations ofcomity and economical use ofCommission resources that underlay the rulings

listed above apply here. The FCC orders at issue do not just apply in California, they apply
,

across the United States. Deferring to the FCC will eliminate the potential for multiple.

duplicative, and potentially inconsistent rulings across the country. This is particularly true in

light ofthe MCI petition for declaratory relief pending at the FCC, which raises the same issues

raised by Pacific.

The Commission should dismiss Pacific's complaint without prejudice, since the

FCC's resolution or MCl's petition wilt very likely make Pacific's complaint moot lfany part

8



ofthe dispute survives the FCC's detennination, Pacific can refile before this Commission. In

the alternative, the Commission should defer action on Pacific's complaint and stay it until the

FCC has ruled on MCl's petition.

B. It Would Be Inappropriate for the Commission to Order
IDterim Relief Pending Resolution of Mel's Petition at the
FCC.

Since the FCC has the authority to order the same types ofinterim iDj1D1ctive

relief as a court, see United States v. Southwestern Bell Cable Co., 392 U.S. IS7, 180-81 (1968),

there is no need for this commission to take up the issue of the need for interim relief. Indeed, it

would be inappropriate for this Commission to flTSt issue an injunction before referring the case

to the FCC. The question whether preliminary relief is warranted is within the primary

jurisdiction of the FCC as much as any ultimate question on the merits. A.tchison T. &- S.F. Ry. v.

Wichita Board o/Trade, 412 U.S. 800, 821 (1973) ("the issuance oren injunction pending

fUrther administrative action may indicate what the court believes is permitted by national.

transportation policy, prior to an expression by the Commission of its view. This Is precisely

what the doctrine ofprimary jurisdiclion is designed to avoid.") (emphasis added); see Mical

Communications, Inc. v. Sprint Telemedia, Inc., 1 F.3d 1031, 1038-40 (lOth Cit. 1993); Dtrroir,

Toledo & Ironton R.R. v. Consolidated Rail Corp., 727 F.2d 1391, 1399 (6th Cir. 1984); Mel

Communicczlions Corp. v, AT&T, 496 F.2d 214, 220~22 (3d Cir. 1974); Bell Tel Co. v. FCC, 503

F.2d 1250, 1258 (3d Cu. 1974), cert. denied, 422 U.S. 1026 (1975); Southern Ry. Co. v. United

StQtes, 412 F.S4PP. 1122, 1152 (D.D.C. 1976).

Thus, the Commission should only determine the merits ofPacific's motion for a

preliminary iI\junetion if it decides not to dismiss or stay the action pending resolution oeMers

petition for a declaratory ruling at the FCC. In that event, ATciT is fully prepared to

demonstrate why Pacific does not meet the stringent standards that must be established in order

to wanant preliminary injunction relief. Indeed, Pacific cannot demonstrate that it meets any

prong of the four~part test that it must satisfy in order to obtain injunctive relief. It cannot
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demonstrate: (1) a likelihood ofsuccess on the merits; (2) that it will suffer iaeparable irijury

without the order; (3) 1hat no substantial hann to other interested parties will result from the

issuance ofan order, or (4) that the public interest will oot be harmed by the issuance ofan

injunction. MCI Telecommunications Corp. v. Pacific Be/I, D. 95-05-020, mimeo at 17-19

(1995). See also, Pacific Bell v. AT&TCommunications o/California. Inc., D. 91-10-047

(denying Pacific's request for a TRO and preliminary injunction on the ground that Pacific did

not demonstrate that it would be iaeparably harmed or that the harm to it would outweigh that

borne by AT&T). In the absence afany one of these criteria, no injunction can issue. H-IO

Water Taxi Co.) Ltd v. Universal Marine Corp., D. 89353 at 12 (1987). Ifthe Commission

detennines to reach the merits ofPacific's motion, AT&T will fully briefits arguments pm-suant

to whatever schedule is established by the Administrative Law Judge.

V. CONCLUSION

This is a matter that the Commission should refer to the FCC. The central issue

arises from an FCC Order that presently is a subject of'a proceeding raisins the interpretation of

issues that Pacific seeks to resolve here. The FCC is an available forum to Pacific. The FCC has

the authority to grant interim reliefshould it be called for. For these reasons, AT&Tts motion to

dismiss or stay the Pacific complaint should be granted.

DATED: May 22, 1997.

McCUTCHEN, DOYLE, BROWN & ENERSEN, LLP

By: __
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,1f'IIllbtIw 10 CII1l.JI,.~ Cu.itomers.rvu:. ,.""",.,.Jbr "0' locIIl6mllcel

,IfJO'l'Ie'u·~~ zjjpDer aiitcmer, We JuIt acr easier - callI 800 m-0300. It's
!be only mnnber~1Ieed for~ about ,our loallel'Vice - or any RBr
aeMCe - tor~'abCut ca1BDa aciass me Itieet or I%OUDd the Fobc. Ifyou're not
~,uIJDa"Jm!IT~ DiIIIa¥::e, '7OU can CI11 this mew for answers about )'OW'

Joc:al'ICvice.::iDd:iD'!DCJ eut':boW .AT&T can bancDe all of )'Out caDina aeeds.. .. . .

-Ifl~AraTbf'.;i;W·IDaIl.,ua.QIIJ I11M1p~QI1'fWIIItI1It/JI1tJfw ,.""".,.,
yes... ,au~ ,keep ,your·c::urrent number. However, 1£ at any time you wish to change
your numbei~ 'VoU '~YS have chat option.

BtJUJ 4oAlM'",,*1DaIl..w:.J1rlcI$~ IIJIIb UJI:NIt I'm now/JfZ.)!lnI'

very campecitively. In fact. you'll fiDd 70u can have .I11EI quaUty and reliablUty for no
more than you're~ed to payinB for )'Our local service and calling features.
PJus, you'D rma we've made' our local IIfJJl PJ'idnR much easier to understand. Now,

. when,you make a 1oCal1Qll calI, you pay just one low rate of 8¢ a minute, so you
always know what you'ft: IpCnding. (See lfbat is a IoaIJ IQ/l CIIll.'J

.'
~ are tIJj' 1«:al~ Options?

Our JI1:at lire ~'isti!!~~'i-month'.On most areas). nus provides you with
wJimited local calling 1Withiri )'OW' c:a11.ing area. Most local caJUng an=s are withJn
o to lZ miles of your home. eaus outside your local calling area are priced on ,
"'per mmute of use- basis. . ..
Measured late 5en'1ce is $6.00 • month (in molt areas). It you don't make many
local calls, consider~ servkz. You'D have a $3 allowance for calls within yoW' local
c:a11.ing au; the remaining ., CO\IerI the cost of the 1Ct'Vic:e. Any additional ca1ls are
dwJed besec:t em the lqth d your c:aJl and me lime of day placed, accord1nS to
the late lChedu1e In your Local White Pales. To ftnd out Your Jocal c:aUing area,
plca.sc~ your 1Dc:al White Pap (or det2i1s.

1Villl be IIble 10,., fbi .... lMd 01CIlllingIBIltU1'eS, 6UCb IU Call1Valttng,
Call Forwtmling, Of' c:au.r LD., I CSUftntf)t bawl

Yes, you can continue to have most of the Ie2'Yices you're currently provided.
You an choose from a ranae of AIm" local phone ,ervice features ro best suit your
needs. far no more than you're now paYinl. 1ft addition. you will always have the
option of adding or changing phone service features at any time,
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:tRtbAl8ll (;IJIIJ 1~ ":'J' Iot:JJl~ h;yon4 ~bIIt1 tMtud)' have?

Sure. With AllEr. you can upPde your 10cal JaYtce with IDSide W"Jfe Setvice,
',CaDer l.D.,,<:aller LD. Boc)dQl, &IIr Voice Mail,' Call Waitiilg, Repeat Dialing,
,·can Retum. Call PorwardJnI. Thnle-w.y CalJmal and DiIliDaiVe JUDg.

'IVl1t4ts'iI 1oc4l101lcall?1.11 dJooIeAI1J!rfor "'J' loaIl6mJlce,·wbo fIJIll·
'""'Y fig~ I01l CII1ls?
:~loc:a1 toll~ is just owside your local caDinl· areabut not fat enouah outside to be.
;~dered lOng~ Your loa! toll calls will also be handled by IJ/fI. 1bis
·means You can have EJ1fI reUabillty and IeMc:e behindacs:aU you make -local,
1ocallOU,~ Ions disIana:.

BOw fIJIll rI9' 1DcIIl.".. be I1IIlJId!
If you're an JIJ'!f! Local and LonB Distance customer, you'll receJve a lingle convenient
bill each momh, iremizins all of me calls -lOcal, local roU, and lan, distance c:a1ls­
ma~ from your home or with your XJ'EirT~ Calling Card.
Uyou're not an JfJ1E 1J?ns Distance customer, you'll receive tWo billS each
month - yoW'~ blll for your Joc:a1 and local toIl calls and • separate bill from
your long distanc:e setYice company.

'Wbat otber~ amlllfl'prouIIle me wltb - in addttton to local, long .
distance, and mternatkmal Ctl1lIng'. '

You can choose from a full zanse of IJ1!if telecommunications ic:zYicea. including
cellulart or digital Wirde- mobile phone JCMce, Ja1lr~t=tw service tOt the
Internet, and evenD~ which can provide you wllh over 200 cbaMels of
spotts, moVies,' music, new.s, and emertlirJment.

How azn 1 cbllTJB mV local servic:e toSllll'Ioctzl serutcel

It's easy. Just bD-lJlO9.J2Z00300 to order JIJ'8iI loal setW:e. That's it! 'Ihere are no
.er-up c:twges and no one Will have to come to your home to do ~y speda1 rewiring.
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